
        

 

 

Report of:   Chief Licensing Officer, Head of Licensing on behalf of the  
    Registration Authority 
_________________________________________________________________________ 
 
Date:    27th October 2015 – 10am 
_________________________________________________________________________ 
 
Subject:   Commons Act 2006 
    Application to register land known as ‘Smithy Wood’,   
    Sheffield as a Town or Village Green    
_________________________________________________________________________ 
 
Author of Report:  Shimla Finch - 2734264 
_________________________________________________________________________ 
 
Summary:   To consider an application made under the Commons Act 
     2006 for land known as ‘Smithy Wood’, Sheffield to be  
     registered as a Town or Village Green. 

 
     The Council held a non-statutory public inquiry chaired by  
     an independent Inspector who considered the application  
     and reported to the Council. The Licensing Sub -Committee is  
     invited to consider the report of the independent Inspector  
     and determine whether the above land should be registered as 
     a Town or Village Green.  
_________________________________________________________________________ 
 
Recommendations:   Members are recommended to accept the recommendations in 

    the Inspector’s report and to determine that the application to 
    register land at ‘Smithy Wood’, Sheffield as a Town and Village 
    Green, be refused, because the applicant has failed to satisfy 
    the statutory criteria contained in section 15(2) of the 2006 Act. 

_________________________________________________________________________ 
Background Papers:   Inspectors Report – attached to this report 
    Bundles provided at the Inquiry will be available for Members 
    at the Town Hall 
    (Any further background papers relating to this report can be 
    inspected by contacting the report writer).   
 

Category of Report: OPEN 

 

SHEFFIELD CITY COUNCIL 

Committee Report 

Agenda Item 5
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REPORT OF THE CHIEF LICENSING OFFICER, HEAD OF LICENSING TO 
THE LICENSING COMMITTEE (COMMONS REGISTRATION)   
             

Ref: 75/15 

COMMONS ACT 2006 
 
Application to register land known as ‘Smithy Wood’, Sheffield as a Town or Village 
Green 

 
1.0 Purpose of the report 

 
1.1 To consider an application made under the Commons Act 2006 for land known as 

‘Smith Wood’ Sheffield to be registered as a Town or Village Green. 
 

1.2 The Council held a non-statutory public inquiry chaired by an independent Inspector 
who considered the application and reported to the Council.  
 

1.3 The Licensing Sub-Committee is invited to consider the report of the independent 
Inspector Mr Richard Ground, Barrister, Conerstone Barristers and determine 
whether the application satisfies the statutory criteria for registration as Town or 
Village Green and should be included in the register. 
 

2.0  The Legislation 
 
2.1 Town and village greens developed under customary law. These were areas of open 
 space, more commonly called “greens”, which had been used by local people, for 
 lawful sports and other pastimes for many years and which came to be recognised 
 and protected by the courts. These areas of open space might include organised or 
 informal games, picnics, fetes, dog walking and similar activities. 
 
2.2  A green can be in private ownership or owned or maintained by town and parish 
 councils. 
 
2.3 These areas of open space or greens can now be protected by making an application 
 for registration as a “town or village green” under Section 15 of the Commons Act 
 2006 (the “Act”). 
 
2.4  Section 4(1) of the Act provides that applications for registering land as “town or 
 village greens” must be made to Sheffield City Council, who is the Commons 
 Registration Authority (CRA) for any land in their area. 
 
2.5 Section 15(1) of the Act states that ‘any person may apply to the CRA to register land 
 as a “town or village green” provided they can establish one of the following tests, 
 namely: 
 

· that Section 15(2) applies if the land has been used ‘as of right’ for lawful 
sports and pastimes for 20 years or more before the date the application is 
made, and this use continues at the date of the application; or 

 

· that Section 15(3) applies where the land has been used for lawful sports and 
pastimes ‘as of right’ for 20 years or more, where the use ended after 6 April 
2007, no more than one year before the date of the application, or  
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· that Section 15(4) applies where the land has been used for lawful sports and 
pastimes ‘as of right’ for 20 years and has ended before 6 April 2007. Further, 
the application must be made within five years of the date the use ‘as of right’ 
ended. 

 
2.6  Whether the application is made under Sections 15(2), 15(3) or 15(4) the application 
 must show that a significant number of the inhabitants of any locality of any 
 neighbourhood within a locality have indulged in lawful sports or pastimes ‘as of right’ 
 (i.e. without permission, force or secrecy) on the land for at least 20 years, rather 
 than ‘by right’ (i.e. in exercise of a legal right to do so). These requirements reflect the 
 ancient law of custom, where long use ‘as of right’ created a presumption that the 
 local inhabitants had established recreational rights over the land in question. 
 
2.7  Section 15(6) of the Act makes it clear that in determining the 20 year period, there 
 is to be disregarded any period during which access to the land was prohibited to 
 members of the public by reason of any enactment. 
 
2.8  Furthermore, Section 15(7) of the Act provided that in respect of subsection (2)(b) 
 that –  
 

(a) where persons indulged as of right in lawful sports and pastimes immediately 
before access to the land is prohibited (as specified in subsection 6 above), 
those persons are to be regarded as continuing so to indulge; and 

 
(b) where permission is granted in respect of use of the land for the purposes of 

lawful sports and pastimes, the permission is to be disregarded in determining 
whether persons continue to indulge in lawful sports and pastimes on the land 
“as of right”. 

 
2.9  The current application has been made under Section 15(2). 
 
3.0 Background  

 
3.1 The Council received an application to register land known as ‘Smithy Wood’, 

Sheffield as a town/village green on the 14th November 2013. The original application 
Form 44 and plan is attached at Appendix ‘A’.   

  
3.2 On the 25th September 2014, the Licensing Sub-Committee (Commons Registration) 

considered a report concerning the above application and determined that in view of 
all the circumstances outlined, a non-statutory public inquiry should be held with a 
view to undertaking a further and more detailed examination of the issues raised and 
evidence submitted by the applicant and the objectors. 

 
3.3 Mr Richard Ground, a barrister with experience of village green registration matters, 

was appointed as Inspector in relation to the non-statutory public inquiry and to 
produce and report with recommendations. The inquiry was held over five days, 
namely between 14th, 15th, 16th, 17th and 23rd April 2015. 

 
3.4 The applicant and objectors were informed of the non-statutory public inquiry.   
 
3.5 The full report of the Inspector is attached at Appendix ‘B’. The report sets out the 

law; the evidence heard and recommendations. 
 
3.6 The Inspectors report was circulated to the applicant and objectors for any 

comments. Minor amendments have been made to the report following the objector’s Page 7



comments which are incorporated in the report attached at Appendix ‘B’. A copy of 
the objectors and applicants comments are attached at Appendix ‘C’. 

 
3.7 The Inspector has provided a response to the applicant’s comments which are at 

Appendix ‘D’ and concludes that the comments have not changed the finding of his 
report. 

 
3.8 Members determining this application have been provided access to bundles of the 

Public Inquiry including closing submissions. 
 
3.9 The Council cannot delegate the decision making process to the independent 

Inspector as the decision is for the Council and under part 3 of the Council’s 
Constitution the function of the Licensing Sub-Committee (Commons Registration) 
include determining village green applications. It should be emphasised that the 
Inspector’s recommendations are not binding on the Sub-Committee, and the Sub-
Committee must consider the Inspectors report and decide whether it agrees with the 
Inspector’s conclusions on the key issues. However where the Sub-Committee 
decided not to follow the report’s  recommendations it would need to provide detailed 
reasons for not doing so. 

 
4.0 The Inspector’s Report 
 
4.0.1 In the report the Inspector makes clear that the burden of proof of satisfying each 

element of the statutory criteria rests with the Applicant. 
 
4.0.2 The application seeks the registration of the Land by virtue of the operation of section 

15(2) of the 2006 Act. Under that provision, land is to be registered as a town or 
village green where:- 

 
 “(a) a significant number of the inhabitants of any locality, or of any neighbourhood 
  within a locality, have indulged as of right in lawful sports and pastimes on the 
  land for a period of at least 20 years; and 
 
  (b)     they continue to do so at the time of the application.” 
 
4.0.3 The Inspector has indicated the following issues to be critical in this case: 
  

i) The meaning of locality and neighbourhood within a locality. 
ii) The test for the quality of user required to satisfy the statutory test. 
iii) The meaning of significant number 

 
4.0.4 The inspector also makes clear that there is no dispute with the relevant period in this 
 case, the relevant period being 14th November 1993 to 14th November 2013.  
 
4.1 Locality and Neighbourhood 
 
4.1.1 The inspector has detailed in paragraph 5 of his report the law relating to locality and 

neighbourhood and how it applies to this case. 
 
4.1.2 The inspector is satisfied on the basis of evidence provided and application of the law 

that the applicant can rely on the ‘Civil Parish of Ecclesfield’ being a ‘locality’. 
 
4.1.3 Paragraphs 5.17 to 5.23 of the Inspectors report details the criteria of a 

‘neighbourhood’ and has accepted that ‘Cowley Estate’ is a ‘neighbourhood’ within 
the ‘locality’ of the ‘Civil Parish of Ecclesfield’. Page 8



4.2 Lawful Sports and Pastimes 
 
4.2.1 The Inspector considered in detail, with reference to relevant case, the use of the 

land and in particular footpath use. A central issue was whether the evidence of 
footpath use constitutes the assertion of a public right-of-way against an assertion of 
a right to use the land for lawful sport and pastimes. Where the use asserts a public 
right of way this use may be discounted when deciding the issue of whether a 
significant number of inhabitants of a locality have indulged as a right in lawful sports 
and pastimes. 

 
4.2.2 The inspector has discussed the distinction between lawful sports and pastimes and 

footpath use through paragraph 6.2 to 6.30 of his report whilst applying the law to this 
case. 

 
4.2.3 The Inspector concluded that the vast majority of the use of the land was footpath 

use and should be discounted before considering whether there are a significant 
number of users or a sufficient quality of user. 

 
4.3  Significant Number and Quality of User 
 
4.3.1  The law on significant number and the test for the quality of user has been applied to 
  the facts of this case in paragraphs 7 to 7.17 of the Inspectors report. 
 
4.3.2 . The Inspector, when considering all the evidence, did not consider the use of  
  Smithy Wood was very great. At paragraphs 7.6 -7.10, he details the issues that led 
  him to this conclusion. He further advised that when the non-neighbourhood use,  
  footpath type use and none legal use is stripped out, what is left is trivial and  
  sporadic and not significant in number.  
 
4.3.3  He went on include that the use of Smithy Wood was insufficient to indicate that it 
  was in general use by the local community for informal recreation. The use was not 
  such an amount or in such a manner, as would reasonably be regarded as the  
  assertion of a public right. Therefore the use fails the test for significant number in 
  section 15 of the Commons Act 2006. 
 
5.0 Inspectors Conclusion and Recommendation 
 
5.1 The Inspector recommends to the Registration Authority to refuse this application for 

a village green on the basis that the use has not been by a significant number of 
inhabitants of the neighbourhood and is insufficient to pass the test set out in Redcar 
(R (Lewis) v Redcar and Cleveland Borough Council [2010] 2 AC 70).  

 
5.2 The Inspector also takes the view that Cowley Estate is a neighbourhood within a 

locality within the meaning of section 15 of the Commons Act 2006. 
 
6.0 Legal Implications  
 
6.1  The Council must determine the application in accordance with the statutory criteria, 

set out in paragraph 2 of this report. The Sub-Committee are required to carefully 
consider the report of the Independent Inspector which sets out the law, the evidence 
and his recommendations and the Sub-Committee must determine the application.  
As discussed elsewhere in this report, the Sub-Committee must decide the 
application themselves and are not bound by the inspector’s recommendations.    
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6.2 This is a quasi-judicial process and consequently Members sitting on the Sub-
Committee must consider whether they have an interest that should be declared and 
where an interest is declared, consideration must be given as to whether they may 
take part in the decision making process.  

  
6.3 Registration of the village green does not place the Council under any duty to 

maintain it. 
 
7.0 Risk Management  
 
7.1 There is no right of appeal against the Council’s decision but interested parties could 

challenge the decision by applying for Judicial Review.  A failure to determine the 
application in accordance with the law or at all will leave the Council exposed to a 
Judicial Review or a claim of maladministration by the Local Government 
Ombudsman. 

 
8.0 Financial Implications 
  
8.1 Significant costs have been incurred in undertaking the Independent Public Inquiry. 
 
8.2 Members should note that if an interested party challenges the Sub-Committee’s 

decision legal costs, which may be significant, may be incurred by the Council. 
 
10. Recommendation 
 
10.1 Members are recommended to accept the recommendations in the Inspector’s report 

and to determine that the application to register land at ‘Smithy Wood’, Sheffield as a 
Town and Village Green, be refused, because the applicant has failed to satisfy the 
statutory criteria contained in section 15(2) of the 2006 Act. 

 
11. Options Open to the Commons Registration Board 
 
11.1 Accept the Inspectors recommendations and refuse the application. 
 
11.2 Not accept the Inspectors recommendations and grant the application in full or in part 

and register the land as a Town or Village Green. 
 
Stephen Lonnia, 
Chief Licensing Officer 
Head of Licensing  
Business Strategy and Regulation 
Place Portfolio 
Block C, Staniforth Road Depot 
Sheffield, S9 3HD.        16th September 2016 

 
 

  

Page 10



Appendix ‘A’ 
 

Application and Plan 
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